



























































conditioned on its performance), they shall have waived and fully, finally, and forever settled
and released any known or unknown, suspected or unsuspected, asserted or unasserted,
contingent or non-contingent claim with respect to the claims released pursuant to this paragraph,
whether or not concealed or hidden, without regard to subsequent discovery or existence of such
different or additional facts.

REPRESENTATIONS AND WARRANTIES

2.32. In addition to the provisions hereof, this Agreement and the Settlement shall be
subject to the ordinary and customary judicial approval procedures under Fed. R. Civ. Proc. 23,
Until and unless this Agreement.is terminated, dissolved, or becomes null and void by its own
. terms, unless otherwise ordered by the Court, or unless Final Approval is not achieved, Plaintiffs
and Class Counsel represent and acknowledge to New Century that they shall take all appropriate
steps in the Litigation necessary to preserve the jurisdiction of the Court, use their best efforts to
cause the Court to grant Preliminary Approval and Final Approval of this Agreement and
Settlement as promptly as possible, and take or join in such other steps as may be necessary to
implement this Agreement and to effectuate the Settlement. This includes (i) the obligation to .
oppose non-meritorious objections and to defend the Agreement and the Secttlement before the
Court and on appeal, if any; (ii) to seek approval of this Agreement and the Settlement by the
Court; and (iii) to move for the entry of the orders set forth in paragraphs 2.15 and 2.20 and to
effectuate their terms.

2.33.  Plaintiffs and Class Counsel represent and warrant that the term “Class
Counsel,” or “Plaintiffs’ Counsel” as defined in paragraph 1.06 of this Agreement, includes all |
persons (natural or legal) having any interest in any award of attorneys’ fees or litigation costs in

connection with the Litigation. Plaintiffs and Class Counsel represent and warrant that any
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motion and/or application that they file requesting an award of attorney’s fees and costs shall
include within its scope all attorneys, law firms, or any other person or entity with a financial
interest in any such award. Representative Plaintiffs and Class Counsel represent and warrant
that they have authority to bind Class Counsel to all relevant provisions.

2.34. Plaintiffs, Class Counsel, and New Century represent and warrant that he, she, or
it are fully authorized to enter into this Agreement and to carry out the obligations provided for
herein. Each person executing this Agreement on behalf of a Party, entity, or other person(s),
including but not limited to the potential class representatives listed in Exhibit A, covenants,
warrants, and represents that he, she, or it is and has been fully authorized to do so by that Party,
entity, or other person(s). Plaintiffs, Class Counsel, and New Century represent and warrant that
he, she, or it intends to be bound fully by the terms of this Agreement..

2.35. Plaintiffs, Class Counsel, and New Century represent and warrant that they have
not nor will they (i) attempt to void this Agreement in any way (except as otherwise specifically
provided for in this Agreement); (ii) opt out of the Settlement under this Agreement; (iii) solicit
or encourage in any fashion Class Members to opt out; or (iv) solicit or encourage in any fashion
any effort by any person (natural or legal) to object to the Settlement under this Agreement.
Nothing herein shall limit Class Counsel’s ability to give advice to Class Members who inquire.
as to the Settlement.

2.36. Plaintiffs, Class Counsel, and New Century represent and warrant that he, she, or
it will not use new information acquired during the administration of this Settlement, including
but not limited to the Class. Member List, for any purpose other than (i) for the purpose of
administering this Settlement, and (ii) to respond to inquiries from persons as to their status as a

Class Member in the Action. Plaintiffs, Class Counsel, and New Century further represent and
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warrant that he, they, or it (a) will maintain the Class Member List as confidential; and (b) will
not disclose the Class Member List or its contents to any other person or entity for any reason
other than in connection with the administration of this Settlement, including but not limited to
filing the Class Member List with the Court under seal. Provided, however, that nothing in this
paragraph restricts New Century from using any information that New Century had before this
lawsuit was filed.

2.37. Plaintiff and Class Counsel represent and warrant that they will continue to be
bound by the Protective Order in the Action (the “Protective Order”), including the provisions of
the Protective Order relating to return and/or destruction of documents or-information designated
~ as “CONFIDENTIAL MATERIALS,” as that term is defined in the Protective Order, upon the “final
termination” of the Action.

2.38. In consideration of the Agreements made herein, Class Counsel hereby represents
and warrants that as of the execution date of this Agreement: (a) Exhibit A, the list of Potential
Class Representatives, is the exclusive list of clients that Edelman, Combs, Latturner & Goodwin
represents with claims against New Century or the Affiliated Parties similar to the claims alleged
in the Lawsuit; (b) Edelman, Combs, Latturner & Goodwin is not soliciting, does not intend to
actively solicit, and will not solicit clients to bring cases specifically against New Century or the
Affiliated Parties for violations similar to those alleged in the Lawsuit. Class Counsel agrees that
it is a material violation of this Agreement to solicit clients who may have potential claims
against New Century or the Affiliated Parties for violations similar to those alleged in the
Litigation.

2.39. Plaintiffs, the Releasing Parties, and Class Counsel each hereby agrees,

represents and warrants that they will not initiate, caused to be initiated, file or otherwise
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willingly participate in, any legal proceeding that asserts any of the claims released by this
Agreement. The Releasing Parties each further agree that this Agreement is and shall operate as
a complete bar and defense to any action initiated by or on behalf of each or any of them
purporting to assert any Released Claims against any of the Released Parties. Nothing in this
paragraph shall serve to any way diminish, impair or limit the scope or effect of the releases
given in paragraphs 2.30-2.31.

2.40. Plaintiff and Class Counsel acknowledge and agree that neither New Century,
New Century’s Counsel, or any other Party has made any representations, promises or warranties
(oral or otherwise) of any kind coneerning New Century’s financial standing and condition and
that nothing in this Agreement shall be construed or interpreted as making any such
representation. Class Counsel has and will continue to monitor information available in the
public record regarding the above issue.

2.41. Class Counsel acknowledge and agree that the representations and warranties in
this Agreement are material terms of the Agreement, and New Century’s continuing obligations
under the Agreement are dependent upon these representations and warranties. If any person,
legal or natural, breaches the terms of any of the representations and warranties in this section,
- the Court shall retain jurisdiction over this matter to entertain actions by a Party against such
person for breach and/or any Party’s request for a remedy for such breach.

MISCELLANEOUS PROVISIONS

2.42. EXTENT OF PARTIES’ OBLIGATIONS. The Parties’ obligations under this
Settlement are limited solely to the terms of this Settlement. H the Court imposes other or

different requirements, the Parties may void the Settlement Agreement in the manner set forth in
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paragraphs 2.26 through 2.28. In that event, the Litigation may continue, and any and all orders
entered pursuant to this Settlement shall be vacated.

2.43. AMENDMENTS. This Settlement Agreement may not be amended or modified
orally. Only a writing signed by the signatories to this Agreement, or their counsel of record,
may amend this Settlement Agreement. The Agreement may be amencied without the approval
of any non-signatory by a writing signed by all signatories hereto, any of whom may sign by
~ counsel of record (whose ability to make changes and signature is hereby authorized as among
all Parties hereto).

2.44. NO ADMISSION OF LIABILITY. This Agreement reflects, among other things,
the compromise of disputed claims and defenses of the Parties and is entered into for settlement
purposes only. Neither this Settlement Agreement, nor any of its provisions, nor any of the
documents, negotiations or proceedings relating thereto, nor any action taken to effectuate this
Agreement, shall be construed as or deemed to be evidence of an admission or concession of
Hability or wrongdoing by any person, including New Century, and shall not be offered or
received in evidence or requested in discovery in this action or any other action or proceeding as
evidence of such an admission or concession. New Century denies the allegations in the
Litigation and contends that its conduct has been lawful and proper

2.45. SETTLEMENT PURPOSES ONLY. This Agreement is entered into only
for purposes of settlement. In the event that Final Approval of this Agreement and this
Settlement does not occur for any reason, this Agreement shall become null and void. The
Parties agree that this Agreement, Settlement provided for herein, and all negotiations,

statements, proceedings, and other items related to this Agreement are for settlement purposes
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only, and shall not be offered or be admissible in evidence by or against Defendant or cited or
referenced in any other action or proceeding.

2.46. AGENTS. As agent fdr the receipt of communications between the Parties
relating to this Settlement Agreement, Plaintiffs and the Class appoint Daniel A. Edelman of
Edelman, Combs, Latturner & Goodwin, LLC, 120 S. LaSalle Street, 18th Floor, Chicago,
Illinois 60603, and New-Century appoints Lucia Nale, Mayer Brown LLP, 71 S. Wacker Drive,
Chicago, IHinois 60606. Any communication made in connection with this Settlement
Agreement shall be deemed to have been made when sent by overnight delivery or delivered in
person to Mr. Edelman and Ms. Nale at the addresses designated for them in this paragraph. The
persons and addresses designated in this paragraph may be changed by any signatory hereto by
written notice to the other signatories hereto in accordance with this paragraph 2.46.

2.47. NO SOLICITATION OF PUBLICITY. Plaintiff, Class Counsel, and Class
Members shall not (i) issue, or otherwise cause to be issued, any press release, advertisement or
sirﬁilar document concerning the Litigation or this Settlement of the Litigation, and (ii) make any
public or media statements concerning the Settlement of the Litigation. Further, except as
specifically ordered by the Court and/or specifically required by law, Plaintiff, Class Counsel,
and Class Members shall not issue any public, mass, or other generalized communications about .
the Litigation or the Settlement, or otherwise seek publicity for or about this case. Nothing
herein shall limit Class Counsel’s ability to give advice to or provide a copy of the Settlement
Agreement to Class Members who inquire as to the Settlement.

2.48. COUNTERPARTS. This Settlement Agreement may be executed in one or more
counterparts and, if so executed, the various counterparts shall be and constitute one instrument

for all purposes and shall be binding on the party which executed it. For convenience, the
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several signature pages may be collected and annexed to one or more documents to form a
complete counterpart. Photocopies or facsimiles of executed copies of this Settlement
Agreement may be treated as originals.

2.49. BINDING ON ASSIGNS. This Agreement shall inure to the benefit of the
respective heirs, successors, and assigns of the Parties, and each and evlery one of the Released
Parties shall be deemed to be intended third-party beneficiaries of this Agreement and, once
approved by the Court, of the Settlement.

2.50. ENTIRE AGREEMENT. This Settlement Agreement constitutes the full and
entire agreement between the parties with regard to the subject hereof, and supersedes all prior
representations, promises, or warranties (oral or otherwise) made by any party. No party shall be
liable or bound to any other party for any prior representation, promise or warranty (oral or
otherwise) except for those expressly set forth in this Settlement Agreement.

2.51, COOPERATION. The Parties shall cooperate in obtaining any aﬁprovals
necessary for this agreement, including the approval of any bankruptcy or insolvency court.

2.52. JOINTLY DRAFTED: This Agreement shall be deemed to have been drafted
jointly by the Parties, and any rule that a document shall be interpreted against the drafter shall
not apply to this Agreement.

2.53. TERMS MATERIAL. The terms of this Agreement are material to the Parties,
and each term shall be so construed. In particular, and without limiting the foregoing, the terms
of this Agreement may not be modified, changed, waived, or overridden based on a conclusion
or determination that such term is not as important as every other term, or that any person other
than a Party hereto, or counsel of record in the Action, has modified, changed, waived or

overridden such term.
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2.54. ADVICE OF COUNSEL. Defendant and Representative Plaintiff acknowledge
that they have been represented and advised by independent legal counsel throughout the
negotiations that have culminated in the execution of this Agreement, and that they have
voluntarily executed the Agreement with the consent and on the advice of counsel. The Parties
have negotiated and reviewed fully the terms of this Agreement.

2.55. SEVERABILITY. The provisions of this Agreement are severable insofar as
_ the partial or complete invalidity, illegality, or legal ineffectiveness of any term in the Agreement
shall not affect the validity, legality, or legal effectiveness of the remainder of such term or of
any other terms therein.

2.56. CHOICE OF LAW. - This Agreement is intended to and shall be governed as if a
contract executed under the laws of the State of Indiana. |

2.57. NON-WAIVER. The waiver by one Party of any provision or breach of this
Agreement shall not be deemed a waiver of any other provision or breach of this Agreement.

2.58. CLASS MEMBERS LISTS UNDER SEAL. The 'Parties understand and agree
that any list of Class Members filed with the Court shall be filed under seal pursuant to the
applicable procedures of the Court in order to protect the privacy interests of the persons
identified thereon.

2.59. ENFORCEMENT OF SETTLEMENT AGREEMENT. The Couit has jurisdiction
over the parties to this Settlement Agreement, the claims asserted in the Litigation, and the
claims being released and compromised pursuant to this Settlement Agreement. The Court shall
have continuing jurisdiction over the enforcement of this Settlement Agreement.

IN WITNESS WHEREOF, the undersigned have executed this Settlement

Agreement as of the date first written above.
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For the Class Representatives, potential class representatives, and the Settlement Class:

Daniel A. Edelman

EDEILMAN, COMBS, LATTURNER
& GOODWIN, LLC

120 8. LaSalle Street, 18th Floor

Chicago, Illinois 60603

(312) 739-4200

(312) 419-0379 (FAX)

For New Century:

Holly Felder Etlin

Chief Executive Officer

NEW CENTURY FINANCIAL CORPORATION
3337 Michelson Drive, Suite CN-350

Irvine, CA 92612

AGR ASTO};ff@ONLY:

Lugja/Nale

MAYER BROWNLLP
71 8. Wacker Drive

Chicago, Ilinois 60606

(312} 701-70774

(312) 706-8863 (FAX)
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Tor the Class Representatives, potential class representatives, and the Settlement Class:

)

DanietA. Edelman

EDELMAN, COMBS, LATTURNER
& GOODWIN, LLC

120 S. LaSalle Street, 18th Floor

Chicago, lllinois 60603

{312) 739-4200

(312) 419-0379 (FAX)

For New Century:

Holly Felder Etlin

Chief Executive Officer

NEW CENTURY FINANCIAL CORPORATION
3337 Michelson Drive, Suite CN-350

Irvine, CA 92612

AGREED AS TO FORM ONLY:

Lucia Nale

MAYER BROWN LLP
71 S, Wacker Drive
Chicago, lllinois 60606
(312) 701-7074

(312) 706-8863 (FAX)
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