
UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
BEARING BROKERS, INC.,   ) 

      )  
Plaintiff,    ) 10 C 5500 

) 
v.     )  

) Judge Manning 
GADDIS, INC.,     ) Magistrate Judge Cole 
and JOHN DOES 1-10,    ) 

) 
Defendants.    ) 

 
SETTLEMENT AGREEMENT AND RELEASE 

This Settlement Agreement (the “Agreement”) is entered into by and between 

Bearing Brokers, Inc., its present and former parents, subsidiaries, affiliates, officers, 

employees, and agents (“BBI” or “Plaintiff”), individually and on behalf of the 

Settlement Class (defined below), on the one hand, and Gaddis, Inc., its present and 

former parents, subsidiaries, affiliates, officers, employees, and agents (“Gaddis” or 

“Defendant”), on the other hand.  BBI and Gaddis are sometimes collectively referred to 

below as the “Parties.” 

RECITALS 

WHEREAS, litigation between the Parties entitled Bearing Brokers, Inc. v. 

Gaddis, Inc., No. 10 C 5500 (the “Action”), is pending in the United States District Court 

for the Northern District of Illinois (the “Court”); 

WHEREAS, BBI has alleged in the Action that Gaddis violated the Telephone 

Consumer Protection Act (“TCPA”), 47 U.S.C. § 227, the Illinois Consumer Fraud and 

Deceptive Business Practices Act, 815 ILCS 505/1 et seq., and Illinois common law 

(conversion) by sending unsolicited advertisements to telephone facsimile machines 
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without having an established business relationship or consent from the recipients and 

without providing an “opt out” notice as described in 47 U.S.C. § 227; 

WHEREAS, the Settlement Class is comprised of all persons or entities with fax 

numbers, who, on or after December 31, 2007 through and including August 11, 2010, 

were sent faxes by Gaddis, Inc., promoting the commercial availability or quality of its 

property, goods or services or who were not provided with an “opt out” notice as 

described in 47 U.S.C. § 227;  

WHEREAS, the Parties have agreed on a settlement which is in the best interests 

of all Parties, including the Settlement Class and all of its members;  

WHEREAS, BBI and its counsel, Edelman, Combs, Latturner & Goodwin, LLC 

(“Settlement Class Counsel”), have conducted a full investigation into the facts and law 

relating to the Action and the Settlement Class; 

WHEREAS, after considering the benefits that the Settlement Class will receive 

under the Agreement, the fact that Gaddis has indicated that if the Agreement is not 

approved it will continue to oppose the claims asserted in the Action, and the attendant 

risks, uncertainties and delays of litigation, BBI and Settlement Class Counsel have 

concluded that it is fair, equitable and in the best interests of the Settlement Class to 

resolve the Released Claims (as defined below in paragraph 11) upon the terms and 

conditions in this Agreement; 

WHEREAS, after considering the additional expense, delay and business 

disruption which would result from the continuation of the Action, Gaddis has 

determined that it is appropriate to resolve the Released Claims upon the terms and 

conditions in this Agreement; 
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WHEREAS, this Agreement has been negotiated in good faith and at arm’s 

length, and the Parties have agreed to resolve the Released Claims on the terms and 

conditions in this Agreement;  

WHEREAS, the “Fax List” means:  (a)  all persons and entities identified in the 

transmission reports retained and produced in discovery by Gaddis (including documents 

Bates-numbered Gaddis 301-306); and (b) all persons and entities with facsimile numbers 

identified in lists maintained by Gaddis and produced in discovery (including documents 

Bates-numbered 307-314);  

WHEREAS, it is understood and agreed that this Agreement does not constitute 

and shall not be deemed to be an admission that Gaddis has committed any of the acts 

alleged in the Action or violated any law, or that the Action could proceed as a class 

action on a contested basis, 

NOW, THEREFORE, the Parties agree as follows: 

PROPOSED CLASS FOR SETTLEMENT PURPOSES 

1. Class Certification.  For purposes of this Agreement only, the Parties 

stipulate to the conditional certification of a class (the “Settlement Class”) under Federal 

Rule of Civil Procedure 23(a) and (b)(3).  The Settlement Class consists of all persons 

and entities with fax numbers who, on or after December 31, 2007 through and including 

August 11, 2010, were sent faxes by Gaddis, Inc. promoting the commercial availability 

or quality of its property, goods or services or who were not provided with an “opt out” 

notice as described in 47 U.S.C. § 227 (the “Class Members”; the Class Members who do 

not opt out of this Agreement are referred to as “Settlement Class Members”). 

According to Defendant’s records, there are approximately 10,000 unique 

fax numbers that were sent 53 unique faxes (Gaddis 248-300) promoting the commercial 
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availability or quality of Gaddis’s property, goods or services (“faxes”) on or after 

December 31, 2007 through and including August 11, 2010.  Each of the 9,963 fax 

numbers received at least one but most likely more than one of the unique faxes.  

Defendant did not retain transmission records for all 53 faxes.   

2. Settlement Purposes Only.  Gaddis agrees to certification of the Settlement 

Class only for the purpose of effectuating the Agreement.  The certification of the 

Settlement Class shall be binding only with respect to the settlement of the Action.  If the 

Agreement is terminated pursuant to its terms or is not approved in all material respects 

by the Court, or is reversed, vacated, or modified in any material respect by the Court or 

any other court, the certification of the Settlement Class shall be vacated, the Action shall 

proceed as though the Settlement Class had never been certified, and no reference to the 

Settlement Class shall be made for any purpose.  The Parties agree that Gaddis retains the 

right to oppose class certification if the Agreement is vacated or not effectuated for any 

reason and shall not be prejudiced in any way by the certification for settlement purposes. 

BENEFITS TO THE SETTLEMENT CLASS 

3. Settlement Fund.  Gaddis shall cause the Underwriters to Lloyd’s 

Syndicate 1200 to pay a total of $287,500 (the “Settlement Fund”) to be distributed as set 

forth in paragraphs 9 and 10.  Payment shall be made by check or wire transfer to 

Edelman, Combs, Latturner & Goodwin, LLC Client Trust Account within 14 days after 

the Court’s entry of an order substantially in the form of Exhibit 4. 

4. Class Notice.  The costs of providing notice to the Settlement Class shall 

be paid out of the Settlement Fund.  The costs of administering the settlement shall also 

be paid out of the Settlement Fund.  Plaintiff’s Counsel shall advance notice and 
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administrative expenses up to $500.  Plaintiff’s Counsel will seek any additional amounts 

incurred over $500 from the Underwriters to Lloyd’s Syndicate 1200.  In any event, 

Plaintiff’s Counsel will seek reimbursement of notice and administrative expenses that 

they incur or reasonably expect to incur from the Settlement Fund at Final Approval.   

Settlement Class Counsel or the Administrator shall retain all documents 

and records generated during the administration of the settlement, including records of 

notice given to Settlement Class Members, confirmations of transmittals of such notices 

by facsimile, unconfirmed facsimile transmissions, records of undelivered mail, claim 

forms, and payment to Class Members for one year after the Effective Date (as defined in 

paragraph 18, below).   

5. Attorneys’ Fees and Expenses.  Settlement Class Counsel will seek, 

subject to Court approval, a total amount of not more than 30 percent of the Settlement 

Fund in attorneys’ fees and costs for all work performed and all expenses incurred in 

connection with the Action, including taking calls from Settlement Class Members, 

posting the Notice and Agreement on its website, and preparing documents in support of 

approval of the Agreement.  Neither Gaddis nor the Underwriters to Lloyd’s Syndicate 

1200 will object to the payment of attorneys’ fees and expenses and costs to Settlement 

Class Counsel for this amount.  Settlement Class Counsel will also petition for 

reimbursement of reasonable costs of notice and administration of the settlement.  

Settlement Class Counsel shall not petition for more attorneys’ fees and expenses than 

the amounts stated herein.  Neither Gaddis nor the Underwriters to Lloyd’s Syndicate 

1200 shall under any circumstances be liable to pay any attorneys’ fees or expenses 

incurred by Settlement Class Counsel or any other plaintiff’s counsel beyond any portion 
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of the Settlement Fund that is approved by the Court for payment of attorneys’ fees and 

expenses.  No interest shall accrue with respect to attorneys’ fees and expenses if paid in 

accordance with this Agreement. 

DISTRIBUTION OF THE SETTLEMENT FUND 

6. Claim Process.  To receive money, a Settlement Class Member must 

complete and timely submit a claim form (“Claim Form,” attached hereto as Exhibit 1) to 

Settlement Class Counsel or a Settlement Administrator (“Administrator”) designated by 

Settlement Class Counsel.  A Claim Form will accompany the Class Notice.  If the 

Agreement is vacated or not effectuated for any reason, no Class Member will be entitled 

to any payment from the Settlement Fund or any other compensation pursuant to this 

Agreement.  

If any Settlement Class Members are expected to recover more than $600, 

W-9 forms will need to be issued by Settlement Class Counsel or their Administrator.  

The W-9 forms will be issued after entry of the Order of Final Approval of the Class 

Settlement and before any Settlement Checks are issued.  Settlement Class Members will 

have 30 days to respond to a W-9 request.  If W-9 forms need to be collected, all 

remaining dates set forth in the Settlement Agreement will begin to toll after the deadline 

for returning W-9 forms.  Any funds remaining in the Settlement Fund as a result of any 

Settlement Class Member who does not submit a W-9 form shall become a cy pres 

award.   

7. Rejection of Claims.  A Claim Form shall be timely if the Administrator 

receives it within 75 days after the entry of the Order Granting Motion for Preliminary 

Approval of Settlement (the “Preliminary Approval Date”).  Settlement Class Counsel or 
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the Administrator shall have 21 days after that date to reject any untimely or invalid 

claim.  If Settlement Class Counsel or the Administrator determines that a claim is 

untimely or invalid, it will send the Claim Form to counsel for Gaddis.  If Gaddis and 

Settlement Class Counsel disagree as to the validity of any claim, Settlement Class 

Counsel will bring the disputed claim before the Court.   

8. Valid Claims.  Each Settlement Class Member who timely and properly 

submits a Claim Form, executed by a Settlement Class Member or his, her or its legal 

representative, will be deemed to have submitted a “Valid Claim” and will receive a 

payment determined as set forth in paragraph 9 below, unless the Claim is rejected 

pursuant to paragraph 7, or the Settlement Class Member fails to submit a W-9 form (if 

one is required). 

9. Distribution of the Settlement Fund.  The Settlement Fund shall be 

distributed as follows: 

(a) Thirty percent of the Settlement Fund or any lesser amount 

approved by the Court will be paid to Settlement Class Counsel in attorneys’ fees 

and costs, subject to Court approval.  Settlement Class Counsel will also seek 

reimbursement of the costs of notice and administration from the Settlement 

Fund, subject to Court approval; any such amounts shall not be counted in the 30 

percent figure described above.   

(b) In addition to its compensation as a class member, BBI will receive 

$4,500 from the Settlement Fund for its services as class representative, subject to 

Court approval.   



 8

(c) The remainder of the Settlement Fund, after deducting attorneys’ 

fees and costs and compensation to the class representative as described in 

paragraphs 9(a) and (b), will be paid to Settlement Class Members who submit 

Valid Claims.   

(d) Each Settlement Class Member will receive a pro rata share of the 

Settlement Fund remaining after the deductions described in paragraphs 9(a) and 

(b).  There will be no cap on each Settlement Class Member’s recovery.  

(e) Settlement Class Counsel or the Administrator shall issue and mail 

checks to Settlement Class Members at the addresses identified on the Claim 

Form.  Only one settlement check will be issued for any single telephone number 

to which a fax was sent.  Settlement checks shall be made payable to all persons 

or entities who subscribed to the telephone number to which the fax was sent, as 

indicated on the Claim Form.   Settlement Class Members will have to submit W-

9 forms in the event the settlement checks exceed $600.   

(f) All settlement checks shall be void 60 days after issuance and shall 

so state on the check.   

  (g)   Any amounts remaining in the Settlement Fund 90 days after 

payment of all Valid Claims, the incentive award described in paragraph 9(b), and 

Settlement Class Counsel’s attorneys’ fees and costs shall be paid in equal 

amounts as cy pres, with the approval of the Court, to one or more established, 

charitable organizations proposed by the Parties.  The Administrator or Settlement 

Class Counsel shall send any checks payable to the cy pres recipients directly to 

the charities with a letter approved by the Parties.     
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10. Payment of Claims and Attorneys’ Fees.  Settlement Class Counsel or the 

Administrator shall issue checks and cause them to be mailed to Settlement Class 

Members within 28 days after the Effective Date (as defined in paragraph 17, below).  

The attorneys’ fees and expenses shall likewise be mailed or sent by wire transfer to 

Settlement Class Counsel within 14 days after the Effective Date. 

RELEASES 

11. Releases.  Upon the date of payments described in Paragraph 10 of the 

Agreement, in consideration for the payments described in this Agreement, BBI and the 

Settlement Class Members, and to the extent the Settlement Class Member is not an 

individual, all of its present, former, and future direct and indirect parent companies, 

affiliates, subsidiaries, divisions, agents, franchisees, successors, predecessors-in-interest, 

and all of the aforementioned’s present, former, and future officers, directors, employees, 

shareholders, attorneys, agents, independent contractors, and assigns; and to the extent 

the Settlement Class Member is an individual, any present, former, and future spouses, as 

well as the present, former, and future heirs, executors, administrators, representatives, 

agents, attorneys, partners, successors, predecessors-in-interest, and assigns of each of 

them (all of the foregoing persons being the “Releasing Parties”), whether or not they 

submit claims, will forever release Gaddis and its past and present attorneys, agents (as 

agents of Gaddis), employees, officers, directors, shareholders, affiliates, subsidiaries, 

divisions, predecessors-in-interest, insurers (as insurers of Gaddis), insurers’ counsel, 

successors and assigns, and all persons, natural or corporate, in privity with any of them 

(the “Released Parties”) from all known or unknown, fixed or contingent, claimed or 

unclaimed, suspected or unsuspected claims, demands, liabilities, causes of action, 

damages, attorneys’ fees and obligations of any kind which are based on, arise from or 
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relate in any way to Gaddis’s facsimile transmission of advertisements to the Releasing 

Parties, regardless of whether the facsimiles are identical to, similar to, or different from 

the design of the advertising facsimile attached as an exhibit to the Complaint, and 

including all claims that were asserted or that could have been asserted in the Action (the 

“Released Claims”). 

Release of Unknown Claims.  Without limiting the foregoing, the Released 

Claims extend to claims that the Releasing Parties do not know or suspect to exist in their 

favor at the time that the Agreement becomes effective, which, if known, might have 

affected their settlement with and release of the Released Parties, or might have affected 

their decision not to object to the Agreement.  The Releasing Parties may later discover 

facts in addition to or different from those which they now believe to be true with respect 

to the subject matter of the Released Claims, but the Releasing Parties, upon the Effective 

Date, shall be deemed to have, and by operation of the Final Judgment and Order Finally 

Approving the Settlement shall have, fully, finally, and forever settled and released any 

and all Released Claims, known or unknown, suspected or unsuspected, which now exist 

or have ever existed, upon any theory whatsoever.  The Releasing Parties shall be deemed 

by operation of the Final Judgment and Order Finally Approving the Settlement to have 

acknowledged that the foregoing waiver was separately bargained for and a key element 

of the Agreement of which this release is a part. 

CLASS NOTICE 

12. Notice.  Within 15 days of the Preliminary Approval Date, Settlement 

Class Counsel or the Administrator will send by facsimile or cause to be sent by facsimile 

to each number on the Fax List (as defined above) the Notice (attached hereto as Exhibit 

2) and a Claim Form.  If any Notice and Claim Form sent by facsimile fails to transmit to 
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a fax number on the Fax List, the Administrator will attempt to retransmit the Notice and 

Claim Form to that fax number no more than twice.   

Settlement Class Counsel will post the Agreement and Notice, which may be non-

materially modified or reformatted by agreement of the Parties, on its website.  Gaddis 

will not bear any costs associated with this service.   

SETTLEMENT APPROVAL PROCESS 

13. Preliminary Approval Order.  Plaintiff will petition the Court after 

execution of the Agreement for an order preliminarily approving the Agreement 

substantially in the form of Exhibit 3.   

14. Right to Opt Out.  Any Class Member may elect to be excluded from the 

settlement by opting out of the Settlement Class.  The opt-out deadline shall be 75 days 

after the Preliminary Approval Date.  Any person or entity who wishes to be excluded 

from the Settlement Class must send a written request for exclusion to Gaddis’s counsel 

and Settlement Class Counsel; the request must be received by Gaddis’s counsel and 

Settlement Class Counsel on or before the opt-out deadline.  Any Class Member who 

opts out shall neither be bound by the Agreement nor entitled to any of the benefits of the 

Agreement.  An opt-out notice must contain the following information: (a) the Class 

Member’s name (or business name if the facsimile number was owned or controlled by a 

business), address, and telephone number; (b) the telephone number for the facsimile 

machine on which the Class Member was sent the fax; (c) the Class Member’s signature 

or that of the Class Member’s representative (such as a business’s officer or manager); 

and (d) a statement to the effect that the Class Member does not want to participate in the 

settlement and waives all rights to any benefits of the settlement.   A request to opt out 

that does not include all of the foregoing information, or that is sent to an address other 
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than those listed in the Class Notice, or that is not received on time shall be invalid, and 

the persons or entities serving such a request shall be members of the Settlement Class 

and shall be bound as Settlement Class Members by the Agreement, if approved.  

15. Right to Object.  Any Settlement Class Member may object to the 

Agreement and appear in person or through counsel, at his, her or its own expense, at the 

final approval hearing to present any evidence or argument that may be relevant as 

determined by the Court.  The deadline to object shall be 75 days after the Preliminary 

Approval Date.  No Settlement Class Member may be heard and no papers, briefs, 

pleadings, or other documents submitted by any Settlement Class Member  may be 

considered by the Court unless, no later than the objection deadline, the Settlement Class 

Member files with the Court and mails to Settlement Class Counsel and Gaddis’s counsel 

(at the addresses specified in the Notice) written objections that include: (a) the objector’s 

name (or business name, if the objector is an entity), address and telephone number; (b) 

the telephone number for the facsimile machine on which the Settlement Class Member 

was sent the fax; (c) a statement of the objection to the Agreement; (d) an explanation of 

the legal and factual basis for the objection; and (e) documentation, if any, to support the 

objection.  Any Settlement Class Member who fails to object in this manner may be 

deemed to have waived his, her or its objections. 

16. Order Finally Approving the Settlement.  If the Agreement is preliminarily 

approved by the Court, the Parties shall jointly request that the Court enter an order 

finally approving the settlement substantially in the form of Exhibit 4.   

17. Effective Date.  The Settlement Agreement shall be deemed effective on 

the latest of:  
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a. Thirty-five days after entry of an Order dismissing the Action with 

prejudice, if no pleadings are filed within the time limitations 

imposed by the Federal Rules of Civil and Appellate Procedure 

seeking appeal, review or rehearing of the Final Approval Order; 

or  

b. If such pleadings are filed, ten days after all appellate and other 

proceedings resulting from such pleadings (including the time for 

filing all petitions for rehearing and for appeal to the United States 

Supreme Court) have been finally terminated in such a manner as 

to permit the Final Approval Order to take effect.   

Settlement Class Counsel or their Administrator shall begin to distribute 

the Settlement Fund in accordance with paragraphs 9 and 10 within 14 days of the 

Effective Date, and shall file an affidavit with the Court attesting to the distribution after 

cy pres payments have been sent or the settlement fund is exhausted.   Plaintiff shall 

present an order of dismissal with prejudice, except as to those class members who opted 

out of the settlement, 10 days after receipt of the settlement fund.   

 18.  Gaddis’s Option to Withdraw.  Gaddis may withdraw from the Agreement 

and render this Agreement void if (i) Plaintiff or Settlement Class Counsel materially 

breach any provision of the Agreement or the Preliminary Approval Order, or fail to 

fulfill any obligation hereunder or thereunder; (ii) the number of valid and timely 

requests for exclusion equals or exceeds 50, or (iii) any authorized officer of the United 

States or any state, or any representative of any local, state, or federal agency or branch 

of government, intervenes in the Action or advises the Court in writing of opposition to 
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the terms of the Agreement, or sues Gaddis or initiates an enforcement action of any kind 

against Gaddis. 

 19. Effect of Withdrawal or Non-Approval.  If this Agreement is terminated in 

accordance with paragraph 18, the Parties shall be deemed to be in the same position as 

existed before the execution of this Agreement.  Any order certifying a Settlement Class 

pursuant to the Agreement shall be vacated nunc pro tunc and the Action shall proceed as 

though the Settlement Class had never been certified, without prejudice to the Parties’ 

rights, including but not limited to Gaddis’s right to oppose class certification.   

MISCELLANEOUS PROVISIONS 

 20. No Admission of Liability.  Gaddis enters into this Agreement to end all 

controversy and avoid the burden and expense of litigation, without in any way 

acknowledging fault or liability.  This Agreement may not be construed, in whole or in 

part, as an admission of fault or liability by Gaddis, or any of its agents or employees, in 

any manner or amount whatsoever, nor shall this Agreement or any part of it be offered 

or received in evidence in any action or proceeding as an admission of liability or 

wrongdoing of any kind by Gaddis or any of its agents or employees. 

 21. Advice of Counsel.  The Parties have relied upon the advice of counsel 

and have read and understand this Agreement. 

22. Waiver of Construction Against Drafter.  The Parties acknowledge that 

this Agreement reflects the joint drafting efforts of the Parties and their respective 

counsel and that any ambiguity that may be found in the Agreement shall not be 

construed against either Party. 
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 23. Benefit of this Agreement.  This Agreement shall be binding upon and 

inure to the benefit of the Parties, the Settlement Class Members, and each of their 

successors, predecessors, affiliates, heirs, executors and assigns. 

 24. Entire Agreement.  All prior understandings and agreements between the 

Parties with respect to the subject matter of this Agreement are merged into this 

Agreement, which expresses the entire agreement and understanding of the Parties.  This 

Agreement may be amended only by a written instrument executed by duly authorized 

officers or other representatives of the Parties expressly amending, modifying or 

changing this Agreement and may not be amended, modified or changed orally. 

25. Counterparts.  This Agreement may be executed by the Parties in 

counterparts, each of which shall be deemed an original, but all of which together shall 

constitute the same instrument. Signatures provided by fax or e-mail shall be deemed 

legal and binding for all purposes.  

IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly 

executed and delivered by their authorized representatives. 








